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December20,2002

Via ElectronicFiling
Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 l2~Street,SW, RoomTWB-204
Washington,DC 20554

Re: In the Matterof Reviewof RegulatoryRequirementsfor Incumbent
LEC BroadbandTelecommunicationsServices;In theMatter of SBC
Petitionfo ExDeditedRulingThat It Is Non-DominantIn Its Provisionof
AdvancedServicesandFor ForbearanceFromDominantCarrier
Regulationfor ThoseServices,CC DocketNos. 01-337

DearMs. Dortch:

On ThursdayDecember19th,Len Cali andI metwith Commissioner
KathleenAbernathyandMatt Brill, CommissionerAbernathy’sLegal Advisor. We
discussedissuesraisedin the aforementionedproceeding.Specifically,we statedthat
SBChasnot provideda recordsufficientfor this Commissionto determinethat it lacks
relevantmarketpower— the fundamentalshowingrequiredin anyreasonednon-
dominancedetermination— with respectto anyof the servicesit seeksto have
reclassified. While SBChasconcededthatthe relevantmarketsarelocal (becausea
residentialor businessconsumerin aparticularlocality canonly turn to thebroadband
providersthat servethatlocality) andthatcompetitiveactivity varieswidely from one
locality to the next, SBC hasnot providedcompetitiondatafor asingle local marketfor
anyservice. Indeed,in manylocalities,SBC eitherfacesno meaningfulcompetitionor
controlsbottleneckinput facilities, z e, marketplaceconditionsthatthe Commissionand
thecourtshaveconsistentlyheldplainly do createmarketpoweranddemanddominant
carrierclassification.

We alsoexplainedthat whereSBCprovidesservicesto smallbusinesses—
SBC’sDSL servicesmaycompetewith its own Ti, ISDN, andother highmargindedicated
businessservices,but rarely face any competitionfrom cable facilities that do not even
serve businessdistricts. In many cases,SBC’s competition for residentialbroadband
Internet serviceswhere cable is active are also limited. As the California PUC has
stressed,for example,“forty-five percentof Californiansthat live in citieswith broadband
serviôehaveDSL serviceas their only broadbandoption.”1 I alsopointed out thatwhere

1 SeeCommentsof California, CCDocketNo. 02-33,at28 (filed May3, 2002);seealsoBroadband2001

Report,Chart25 (estimatingthatonly33%of consumershadachoiceofDSL andcablemodemservicesand
that38%hadDSL astheir only option).



cable and DSL do competehead-to-head,there usually exists only duopoly conditions
that the Commissionheld in the DirecTV-Echostarproceedingcannotbe relied upon to
constrainmarket power. Given the record presented,we articulatedthat Commission
cannotmakeanon-dominacefinding andthereforeshould deny SBC’s in its entirety. If
the Commissionwere determinedto makesomerelief availabledespitethe lack of record
evidencesupportingSBC’s request,it shouldlimit thatrelief to removal of tariff andcost
supportobligationsfor retail DSL Servicessolçl by aseparateaffiliate in areaswherethere
is a facilities based cable competitor on •the grounds that in those situations, the
Commissionmayassumethat the costof that form of regulationare outweighedby the
benefits, although even there, SBC has nOt made the requisite showing. We also
requestedthat the commissionmakeexplicit that specialaccessservicesare not part of
anyreliefgrantedas setforth in the NPRM in this proceedingandthat all of the tarriffing
and cost support obligations currently imposed on the incumbent LEC for services
providedto the separateaffiliate remainin place.

Ourcommentswereconsistentwith theviewsexpressedin ex partesfiled by
AT&T on December18, 2002andDecember19, 2002 aswell asthe Comments,Reply
Commentsandotherex partespreviouslyfiled in thisproceeding.Consistentwith
Commissionrules,I am filing oneelectroniccopy of this noticeandrequestthatyou
placeit in therecord of theabove-referencedproceedings.

Sincerely,

cc: CommissionerKathleenAbernathy
Matt Brill


